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Implementation of the 2018 Geo-blocking Regulation in the digital single market

Executive summary

More than 3years after the entry into application of the Geo-blocking Regulation (GBR), the
European Parliament's Committee on the Internal Marketand Consumer Protection (IMCO) decided
todrafta report to establish to what extent the implementation of the GBR had contributed to the
integration of the internal marketand thereby to better deals for consumers and more opportunities
for business. The present European implementation assessment (EIA) seeks to assist the IMCO
committeein its drafting process.

This EIA provides an overview of the publicly available information on the implementation and
enforcement of the GBR. The GBR aims to contribute to the proper functioning of the internal market
by preventing direct and indirectdiscrimination based on customers' nationality, place of residence
or place of establishment, including unjustified geo-blocking, in cross-border transactions with
traders within the European Union (EU).

Theregulation ensures thatcustomers in the EU have access toonline interfaces, goods and services,
andthatthey are notdiscriminated againston the basis of their means of payment. The regulation
also prohibits restrictions on passive sales, i.e. when a trader receives unsolicited requests from
customers located in a territory in which the trader is not active. At the same time, traders are not
obliged to deliver cross-border unless their general conditions already provide for cross-border
delivery in the country of the customer.

In 2020, less than 2 years after the entry into application of the regulation, the Commission
published a report on the implementation and potential extension of the regulation. While this
report cannot be considered a fully-fledged ex-post evaluation of the regulation, it gives some
useful insights into the first practical contact with the regulation and its potential extension to
copyright-protected online content, as summarised in the subsequent sections of the present
paper.

The present EIA also reviews information provided by the national enforcement and consumer
protection bodies, such as theirown assessments of the implementation of the regulation, in which
they describe theissuesthat consumers and tradersface when buyingor selling cross-border online.
To shed light on different points of view held within the European Parliament and other EU bodies,
the EIA also summarisesinformation on parliamentary questions, debatesand opinions.

Following the publication of its report in 2020, the Commission carried out a stakeholder dialogue
on access to and availability of audio-visual content across the EU. It furthermore announcedthat it
would evaluate progress towards the goals of the regulation at the end of 2022 and decide on
further action. In this exercise, the Commission will have the opportunity to take into consideration
the effects of the coronavirus pandemic on consumer and trader behaviour in cross-border e-
commerce.
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Implementation of the 2018 Geo-blocking Regulation in the digital single market

1. Introduction

1.1. Background information

With its 2015 digital single market strategy for Europe, the European Commission sought to remove
barriers, unlockonline opportunitiesand promotethe establishment of a true single market to allow
EU customers to purchase goods and services cross-border. Among the various initiatives
announced in the strategy was a legislative proposal to end unjustified geo-blocking, i.e.
discrimination in the form of restrictions based on nationality, residence or geographical location
that run counter to the basic principles of the EU. This was mainly in response to consumer
complaints about price differences or other forms of geographical discrimination faced in relation
to online cross-border purchases. In fact,a 2015 Commission mystery shopping survey revealed that
only 37 % of websites allowed customers from another Member State to reach the last shopping
stage, thatis, the point just before pushing the order confirmation button.’

According to the Commission, restrictionson customers'cross-border accessto goodsand services
may be justified in some cases, for instance, where divergent legal environments or taxation issues
are making it difficult for traders to comply with allapplicablerules. In other cases, the Commission
considered some restrictions to be unjustified geo-blocking practices leading to fragmentation of
the internal market. Against this backdrop, the Commission adopted on 25 May 2016 a legislative
proposal on unjustified geo-blocking and other forms of discrimination based on customers'
nationality, place of residence or place of establishmentwithin the internal market, as part of a
broader e-commerce package. This package also included a proposalfor a regulation on cross-
border parcel deliveryservices and a proposal for arevision of the Consumer Protection Cooperation
Regulation. On the same day, the Commission also adopted a proposal for a revised directive on
audio-visual media services.

On 20 November 2017, negotiations between the co-legislators—the EuropeanParliamentand the
Council of the EU - under the ordinary legislative procedure ended with an agreement on the final
text of the legislative proposal. Consequently, the Geo-blocking Regulation (GBR) was adopted on
28 February 2018 and entered into application on 3 December 2018. During the negotiations, one
contentious pointhad been the exclusion of audio-visual servicesfrom theGBR. Atthe Parliament's
request, negotiators agreed to include a review clause requiring the Commission to assess, within
2 years after the entry intoforce of the regulation,whetherto extend the scopeof the regulation, in
particular to digital copyrighted contentand audio-visual services.?

1.2. Content of the Geo-blocking Regulation

The main objective of the GBR is to prevent direct and indirect discrimination based on customers'
nationality, place of residence or place of establishment, including unjustified geo-blocking, in
cross-border transactions with traders within the European Union. The GBR therefore aims to

European Commission, Mystery shopping survey on territorial restrictions and geo-blocking in the European Digital
Single Market, May 2016. In this report, the term mystery shopping is defined as 'the use of (anonymous) resourcesto
perform evaluations of servicesand transactions. It involves the use of mystery shoppers (also called assessors) who
are trained and/or briefed to observe, experience, and measure a customer service process by acting as a prospective
customer and by undertaking a series of pre-determined assignments to assess performance against specific criteria,
reporting back on their experience in acomparable, consistent and objective way.'

T. Madiega, Geo-blocking and discrimination among customers in the EU, EPRS, European Parliament,2018.



https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52015DC0192
https://commission.europa.eu/system/files/2018-04/geoblocking-final-report_en.pdf
https://www.europarl.europa.eu/RegData/docs_autres_institutions/commission_europeenne/com/2016/0289/COM_COM(2016)0289_EN.pdf
https://www.europarl.europa.eu/RegData/docs_autres_institutions/commission_europeenne/com/2016/0289/COM_COM(2016)0289_EN.pdf
https://ec.europa.eu/commission/presscorner/detail/en/IP_16_1887
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2016%3A0285%3AFIN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2016%3A0285%3AFIN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2016%3A0283%3AFIN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2016%3A0283%3AFIN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2016%3A0287%3AFIN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM%3A2016%3A0287%3AFIN
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32018R0302&qid=1678877528882
https://commission.europa.eu/system/files/2018-04/geoblocking-final-report_en.pdf
https://commission.europa.eu/system/files/2018-04/geoblocking-final-report_en.pdf
https://www.europarl.europa.eu/RegData/etudes/BRIE/2016/586620/EPRS_BRI(2016)586620_EN.pdf
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contribute to the proper functioning of the internal market. The bottom line is that customers
should beable to'shoplikealocal' throughout the EU.?

The main provisions of the GBR focus on:

> access to online interfaces (Article 3). The GBR bans blocking access to websites and
redirecting without the customer's priorconsent. Evenif the customergives consent to
the redirection, the original version visited must remain accessible and the customer
has the right to withdraw such consent at any point in time. When blocking, limiting
access or redirecting are justified by EU law, or by national law in accordance with EU
law, traders must provide a clear and specificexplanation to customers;

> access to goods or services (Article 4). Traders are not allowed to apply different
general conditions of access to goods or services, for reasons related to a customer's
nationality, place of residence or place of establishment, in case the customers seekto
purchase either i) goods delivered to an area served by the trader; or ii) electronically
supplied services; or iii) services provided in a physical location within the territory of a
Member State where the trader operates;

# non-discrimination for reasons related to payment (Article 5). Traders can decide
on the range of means of payment they will accept, but may not apply different
conditions for a payment transaction for reasons related to a customer's nationality,
place of residence or place of establishment, the location of the payment account, the
place of establishment of the payment service provider or the place of issue of the
payment instrument within the EU, where:

> the payment transactionis made through an electronic transaction by credit
transfer, direct debit or a card-based payment instrument within the same
payment brand and category;

7 authentication requirements are fulfilled pursuant to the Payment Services
Directive (EU) 2015/2366; and

# thepaymenttransactionsareinacurrency thatthetraderaccepts.

> passive sales and EU competition law (Article 6). A trader should be free to respond
to unsolicited requests from customers located in a territory in which the trader is not
active (known as passive sales).Restrictive agreementswith a supplier requiringa trader
to treat customers from other EU countries differently for such sales, in a manner
prohibited by the GBR, are not allowed and mustbe disregarded;

> enforcement (Article 7). To ensure compliance with the GBR, Member States have to
designate one or more bodies responsible for adequate and effective enforcement of
theregulation;

= assistance to consumers (Article 8). Member States have to designate a body or
bodies responsible for providing practical assistance to consumers in the event of a
dispute with a trader arising from the application of the GBR.

The regulation does not oblige traders to deliver cross-border, unless their general conditions
already provide for cross-border deliveryin the customer's country.

The GBR applies exclusively to cross-border sales activities within the 27 EU Member States (plus
Norway, Iceland and Liechtenstein), butalso to all traders offering goods and services to consumers
in the EU, regardless of whether the trader is established in or outside the EU. It excludes certain
services, namely those stated in Article 2(2) of the Services Directive (2006/123/EC) and excluded
from the said directiveitself, e.g.:

3 Under the GBR, customers are either consumers who hold citizenship of an EU country, have their place of residence

in an EU country, or are end-use undertakings if they are based inan EU country and receive a service solely for end
use or purchase goods for end use.


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32006L0123
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> servicesin thefield of transport;

> financial services/retail financial services;
> healthcareservices;

> audio-visualservices.

The GBR also amended the Regulationon ConsumerProtection Cooperation ((EC) 2006/2004)* and
the Injunction Directive (2009/22/EC) (which ensures that injunctions are effective enough to
terminate infringements that are harmful to the collective interests of consumers); the latter was
amendedtoinclude areferenceto the GBRinits Annex|.”

Although notdirectly mentionedin the GBR, the Portability Regulation (EU) 2017/1128), applicable
since 1 April 2018, is animportant element in the context of cross-border access to online content.
The provisions of thisregulationallow individuals who have subscribed to an online content service
in their own EU country (e.g. video-on-demand, online TV, music streaming or online game
marketplaces) to access their paid subscriptions when temporarily staying in other EU countries.
Subscribers should have accessto the same content, on the same range andnumber of devices, for
the same number of users, with the same functionalityand with no extra charges.

4 In the meantime, this version of the Consumer Protection Cooperation Regulation has been repealed and replaced
by the new Consumer Protection Cooperation Regulation ((EU) 2017/2394), applicable since 17 January 2020. For
further details, see the Section on the 'Consumer protection cooperation network'.

> The Injunction Directive will be repealed and replaced by Directive (EU) 2020/1828 on representative actions for the
protection of the collective interests of consumers as of 25 June 2023.


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32004R2006
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32009L0022
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32017R1128
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:32017R2394
https://eur-lex.europa.eu/legal-content/EN/AUTO/?uri=celex:32020L1828
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2. Implementation of the Geo-blocking Regulation

More than 3 years after the entry into application of the GBR and more than 2 years after the
publication of the Commission report on the firstshort-termreview of the Geo-blocking Regulation,
the European Parliament's Committee on the Internal Market and Consumer Protection (IMCO)
decided to draft areport to establish towhat extent the implementation of the GBRhad contributed
to the integration of the internal market and thereby to better deals for consumersand more
opportunitiesfor business.

The present EIA seeks toassist the IMCO committee in its drafting process, by synthesising available
information on theimplementation and enforcementofthe GBR.In the sections below it therefore
presents relevant material such as reports, opinions of EU institutionsand bodies, and stakeholders.

2.1. Commissionreport on the first short-term review of the Geo-
blocking Regulation

Pursuant to the review clause (Article 9) of the GBR, theCommission had toreport onthe evaluation
of the GBR by 23 March 2020 and every 5 years thereafter, taking intoaccount'the overallimpact of
the Regulation on the internal market and cross-border e-commerce, including, in particular, the
potential additional administrative and financial burden fortraders stemmingfromthe existence of
different applicable regulatory consumer contract law regimes. That report shall, where necessary,
be accompanied by a proposal for an amendmentof this Regulation, in light of legal, technical and
economicdevelopments.'

In addition, the review clause of the GBR required the Commission to assess a potential widening of
the scope 'to electronically supplied services the main feature of which is the provision of access to
and use of copyright protected works or other protected subject matter, including the selling of
copyright protected works or protected subject matterin an intangible form, provided that the
trader has the requisite rightsfor the relevantterritories'.

The Commission published its report on the first short-term review of the Geo-blocking
Regulation and an accompanying staff working document (the accompanying staff working
document)®in November 2020, i.e.around 8 monthsafter the date mentioned in the review clause,
as the coronavirus pandemic had delayed the publication. The publication of this report less than
2 years after the entry into application of the GBR made it impossible to carry out a full-fledged
ex- post evaluation of the GBR, as the European Commission's Better Regulation Guidelines
recommend carrying out evaluations only when a reasonable amount of data has been collected
over atleast 3years.’

This first report is divided into three main sections, looking at i) the implementation of the GBR; i)
the potential extension of the scope of the regulation; andiii) follow-up actions by the Commission.

6 European Commission, Report on the first short-term review of the Geo-blocking Regulation, COM(2020) 766,
November 2020.

European Commission, Staff Working Document accompanying the report - Part | and Il, SWD(2020) 294,
November 2020.

7 European Commission, Better Regulation Guidelines, SWD(2021) 305,2021.



https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020DC0766
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020DC0766
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020SC0294
https://commission.europa.eu/system/files/2021-11/swd2021_305_en.pdf
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2.1.1. Implementation

Thereport notes some delays in the notification of enforcement measures, which hadled to the
launch of infringement procedures against six Member States (Cyprus, Spain, France, Poland,
Romania, Slovakia). All procedures were closed once the Member States notified the relevant
measures to the Commission.?

The report highlighted that further evidence needed to be gathered on the effectiveness,
proportionality and dissuasiveness of the Member States' different enforcement measures for
business-to-business (B2B) transactions. In fact, some Member Statesonly offer the possibility of
private enforcement, while others also allow for fines or criminal law sanctions for non-compliance
with court orders.’ The reportalso emphasised the need to monitor more closely how effective the
wide range of applicable minimum and maximum fines both acrossand within Member Statesare,
as well as how effective other remedies (e.g., the publication of the enforcement measures) are.

For the first months of the GBR's application, the Commission reported a relatively low number of
guestions and complaints — at least as a share of the overall number of questionsand complaints -
received by the national consumer assistance bodies. As a further source of information in this
respect, thereport presentsthe findings of a 2019 position paper by the European consumer centres
(ECC) network (for more details, see the Section on the ECC network below).

Thereport explains the relatively low level of activity and cooperationin relation to the GBR within
the network of national enforcement bodies (CPC) in thefirst year of the GBR'sapplication, by the
fact that the majority of Member States designated their enforcement bodies only after the spring
of 2019. The number of complaints received and enforcement actions carried out by these bodies
therefore does notcover the entire 2019 and not allMember States.A Commissionsurvey that year
received replies from only 13 competent authorities. The fact that more than one third of all
complaints addressed to them had been outside the scope of the GBR shows that consumers were
still unaware of its coverage. Blocking of access to online interfaces and rerouting were the most
common groundsfor complaints in most of the Member Statesthat participatedin the survey. The
new Consumer Protection Cooperation Regulation, which entered intoapplicationin January 2020,
seeks to reinforce cooperation within the CPC network through new procedures and reinforced
mutual assistance and alerts mechanisms. The accompanying staff working document includes
somefirst encouraging (thoughmodest) figureson its use as regards the GBR.

The Commission's assessment of the application of the GBR by traders is based on a mystery
shopping survey carried out in the last quarter of 2019 and covering 9000 websites.™ The results
were compared with a mystery shopping survey from 2015. In general, the 2019 survey did not
reveal any major obstacles to accessing websites and goods and services. Travel services
appearedto be the sector with the highest share (8.6 %) of websites not offering exactly the same
service when accessing the website cross-border. More common than access blocking - although
less frequent than in 2015 — were price differences for cross-border customers (27.2 %), partially
caused by differences in VAT rates or higher cross-border delivery costs. Blockage at the
registration stage was the most commonly experienced problem by cross-border customers. In

8  Closing of the cases for Poland on 10 October 2019, Slovakia on 27 November 2019, Cyprus and Romania on
2 April 2020, Spain and France on 18 February 2021.

°  Note, however, that the staff working document mentions Denmark, Greece, Ireland and Sweden in both lists of
countries with different enforcement systems.

% European Commission, Mystery shopping survey on territorial restrictions and geo-blocking in the European digital
single market, June 2020.
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https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32017R2394
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14 % ofthe cases (compared to 26.9%in 2015) that required a registration, cross-border customers
were not ableto register.In 10% of the cases, cross-border customersfaced restrictions in relation
to the payment methods they could use.™

The mystery shopping surveyalsoanalysed towhat extent traders provided cross-border delivery,
despite these being outside the GBR's scope. Overall, the share of websites not offering cross-border
delivery increased slightly to 53.1% in 2019 from 51.8 % in 2015. On the other hand, the share of
those offering delivery to all Member States increased to 22.7 % in 2019 from 22.0% in 2015. For
multinational traders, i.e. traders with different national websites, the Commission noted a more
restrictive practice with respect to cross-borderaccess thanin the overallsample of the survey.

In total, around one third of cross-border shopping attempts in the EU-27 fulfilled the GBR's
objective of offering the possibility to 'shop like a local’, showing a slightincrease from 32.3 % in
2015t033.9% in 2019.

It has to be noted that the Commission carried out this analysis prior to the outbreak of the
coronavirus pandemic. Changes to both consumer and trader behaviour triggered by the
pandemicwere therefore notreflected in the 2020 Commissionreport. According torecent Eurostat
figures (published after the Commission report), in 2020 around 12 % of EU businesses started or
increased efforts to sellgoodsor services over theinternetin the context of the pandemic. Eurostat
data also shows that EU consumers increasingly purchase goods and services online, a trend that
had already started before the pandemic.’ The 2020 Commission report therefore underlined the
need for further monitoring and research in this area.

In addition, the Commission expected synergies with other measures under the digital single
market strategy, once they were put in place. As part of these measures, changes to the rules on
VAT for cross-border e-commerce, effective since 1 July 2021, were supposed to reduce compliance
costs for traders operating cross-border and hence encourage more traders to deliver goods or
services cross-border. By the same token, the Regulation on Cross-border Parcel Delivery, which
applies since 2018, were supposed to help increase transparency of cross-border tariffs.

2.1.2. Extension of the scope

The second part of the accompanying staff working document looked into the potential extension
of the scope of the GBR to different services. According to the review clause of the GBR, the
Commission hadto assess whetherthe GBR 'should alsoapply toelectronically supplied services the
main feature of which is the provision of access to and use of copyright protected works or other
protected subject matter, including the selling of copyright protected works or protected subject
matter in an intangible form, provided that the trader has the requisite rights for the relevant
territories'. Besides, the Commissionalso presented resultsfor the potential extension of the GBRto
transport, financial, telecom, and health services.

The main source for the Commission's assessment of this aspect was a study published in 2020." In
addition, the results of a 2019 Eurobarometer were used for the assessment of the consumer

The actual share might be even higher, as the activity of the mystery shopping survey stopped before the participants
could place their orders and pay for them.

See Eurostat data on Internet purchases by individuals (until 2019) (online data code: [SOC EC IBUY) and Internet
purchases by individuals (2020 onwards) (online data code: [SOC EC |B20).

European Commission, Study on the impacts of the extension of the scope of the geo-blocking regulation to
audiovisual and non-audiovisual services giving access to copyright protected content, 2020.



https://ec.europa.eu/eurostat/web/products-eurostat-news/-/ddn-20220411-1
https://ec.europa.eu/eurostat/web/products-eurostat-news/-/ddn-20220411-1
https://vat-one-stop-shop.ec.europa.eu/index_en
https://ec.europa.eu/eurostat/databrowser/view/isoc_ec_ibuy/default/table?lang=en
https://ec.europa.eu/eurostat/databrowser/view/isoc_ec_ib20/default/table?lang=en
https://op.europa.eu/en/publication-detail/-/publication/4fc70542-223b-11eb-b57e-01aa75ed71a1/language-en
https://op.europa.eu/en/publication-detail/-/publication/4fc70542-223b-11eb-b57e-01aa75ed71a1/language-en
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demand for cross-border access tocontent.'* For the differenttypes of copyright-protected services
(online music, e-books, games/software, audio-visual), the study looked at availability, accessibility,
price differences and consumer demand before assessing the possible effects of extending the
scope of the GBR to cover the respective service. The accompanying staff working document also
mentions the limitations (limited dataavailability forsome Member States, focus on popular service
providers, survey covering only eight Member States) that need to be taken into account when
considering theresultsofthe study.

Animportant point as regards access to and use of copyright-protected worksis the provision laid
outin Article 1(5) of the GBR that the GBR must not affect copyright law. As, according to the GBR,
traders must 'hold the requisite rights in the relevant territories', consumers can only get access to
online content services in another Member State if the service provider holds the right in their
territories.”” Changing these provisions could affect copyrightissuesin the event of a passive sale,
i.e. when a service provider receives an unsolicited request from a consumer located in another
Member State for which the trader does nothold the necessary rights.

Besides, competitionlawis another aspect to be taken into consideration in the context of accessto
audio-visual content in different territories. In 2016, the Commission ruled that commitments by
Paramount Pictures not to enforce clauses that wereincluded in broadcasting licence agreements
signed, among others, with the Canal+ group, and that resulted in absolute territorial exclusivity,
were legally binding. This is because the Commission considered contractual clauses that prevent a
broadcaster from responding to unsolicited requests for pay-TV services (including copyright-
protected works) from consumersoutside the licensed territory (passive sales) would by their very
nature constitute restrictions to competition. In a 2018 ruling, the General Court of the European
Union confirmed the Commission's position, which was then appealed by the Canal+ group. In
December 2020, the Court of Justice of the EU (CJEU) found that the General Courthad erred in law
in its assessment made in 2018. It therefore overturned the General Court's 2018 judgment and
annulled the Commission'sdecision of 2016.®

2.1.3. Online music

The Commission concluded in its report that online music services (streaming or on-demand) are
widely available in the EU, e.g. most of the major music streaming services are available in all EU
Member States, with overlap ratiosacross national versions of over 90 % in the case of Spotify (data
for other providersseems tobe lacking). According tothe underlying study, cross-borderavailability
of transaction-based music content was also relatively high, reaching close to 90% in the case of
AppleiTunesin2017."

The Commission reports increasingconsumerinterestin cross-border access to music, even though
domesticconsumption is stillmuch more important. When consumerstry to access music providers'
services in another Member State, the main problemtheyface is the automatic change of applicable
conditions,amongthem price differences.

European Commission, Flash Eurobarometer 477: Accessing Content Online and Cross-border Portability of Online
Content Services, Cross-border Access to Content Online,and Intra-EU Call, 2019.

The Commission staff working document also notes that in most cases EU law does not define 'the criteria for
determining the term 'relevant territories', for which the service providers need to obtain the requisite rightsin order
to make content available to customers.

For further details, see Court of Justice of the EU proceedings C-132/19 P.

The term 'transaction-based' referstoinstances where customers acquire access to an individual contentitem, as
opposed to 'subscription-based' when customers acquire access to a catalogue over a period of time.
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Price differences - much more than other factors such aslanguage - seemto be a potential decisive
factor for consumer behaviour, should online music services be included in the scope of the GBR.
According to the Commission, considering the existing large price differences between EU Member
States, consumers would move to less expensive versions of the same provider. Ultimately, this
could also have a negative impact on providers' revenues, which the Commission estimates at
around 25 % on average for the providers included in the study. In response to such potential
revenue losses, providers could also put in place mitigation strategies, e.g. price harmonisation
across countries or limited cataloguesin some (cheaper) countries). A potential extension of the GBR
could hence lead to cheaper prices for consumers in some Member States and to priceincreasesin
others.

2.1.4. E-books

For e-books, the2020 Commission report (and the underlying study on the impacts of the extension
of its scope) focused its analysis on the transaction-based model, which is more widely used than
the subscription-based model. Another major difference to the music sector is that the majority of
e-book providers operate at national level, while the largest provider is in many cases a pan-
European or global provider(e.g. Amazon and Apple iBooks).

The Commission assessment of availability, accessibility and price differences — as explained in the
accompanying staff working document - focused on the two pan-European providers mentioned
above, therefore excluding providers operating purely at national level. A study by the
Commission's Joint Research Centre (JRC) from 2015 found a very high overlap (98.6 %) of
catalogues in different national versions of the Amazon e-books store.'® However, this analysis
covered only a sample of the Top-100 best-selling titles. For the Apple iBook store, the average
availability (i.e. overlap of different national iBook store catalogues) was slightly lower, as identified
by the 2020 Commission study. The limitation of the analysis to these two providers and the
restricted data availability on smaller booksellers, however, do not allow for an assessment of
availability and accessibility for the entire sector.

While price differences in national Amazon or Apple catalogues also exist for e-books, they are
relatively smaller than for online music and show no clear pricing pattern across Member States.
Consumer interest in local content and language differences are quoted by the Commission as
reasons for the relatively low demand for cross-borderaccess to e-books.

According to the Commission, extending the scope of the GBR to e-books could yield relatively
limited positive price effects and a limitedincrease in e-bookusernumbers. However, these findings
areonly focused on the two pan-European providers and noton smaller providers. The Commission
states, though, that smaller booksellers could face increased compliance costs while revenue from
e-sales would only be minimal. In addition, extending the scope of the GBR could also negatively
affect the fixed-price regimes for e-books in force in six Member States (Belgium, Germany, Greece,
Spain, France, Slovenia), which are intended to protect smaller booksellers in order to preservea
more diversified offer of books.

2.1.5. Games/software

In the area of video games, where the transaction-based model is the dominant one, the
Commission found that cross-catalogue availability for the three analysed platforms (Steam, PSN,
Google PlayStore) is in general high in allMember States. In this context, the Commission states that

8 M. Batikas, E. Gomez-Herrera and B. Martens, Geographic Fragmentation in the EU Market for e-Books: The case of

Amazon. Institute for Prospective Technological Studies Digital Economy, Working Paper 2015/13.2015.
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'lack of availability in all Member States mainly affects the high (or very high, in case of very large
catalogue with millions of titles and a large concentration of downloads as in Playstore) end of the
tail, i.e. items with generally low demand'.

As regards accessibility of catalogues in foreign national versions of app stores, the Commission
mentions the presence of restrictions encountered mainly at the registration phase.” These
restrictions lead to changes in catalogue availabilities and prices in one third of the cases reported
in the mystery shopping exercise carried out in 2019. Price differences on the national versions of
thethreeanalysed platforms seemto be rathersmall, to a large extent explained by exchange rates
and rounding of prices in other currencies.

According to the Commission, consumer demand for cross-border access to video games and
software is however quite limited’sensitive. Based on these findings, the Commission expects that
by extending the scope of the GBRto videogames and software, the three analysed platforms would
experience revenue losses between 2% and 7 %, while consumers could benefit from small positive
price effects. Similar to the case of e-books, the Commission also expectsan increase in compliance
costs for smaller distributors of games/software.

2.1.6. Audio-visual services

Although the paid online audio-visual sector is the largest (accounting for around €5 billion in
revenues) among the copyright-protected digital content sectors analysed by the Commission, in
2017 it representedstillonly a smallshare of the EU's total audio-visual market (around €112 billion
in revenues). In addition, the marketfor online audio-visual contentis quite dynamicand complex,
consisting of different business models, such as i) free-to-air and pay-TV catch-up services; ii)
transactional video-on-demand (TVoD) and pay-per-view services; iii) subscription video-on-
demand (SVoD) or streaming services; or iv) electronic-sell-through (EST) or download-to-own
services.”In terms of revenues, the SVoD segmentis by far the biggest business model, accounting
for around 95% in 2017. As pointed out by the Commission, the distribution and broadcasting of
audio-visual content are largely carried out by local or national operators. As such, these operators
seek licenses to content on a territory-by-territory basis, which hence play animportant role in the
audio-visual sector.Regardingfunding of audio-visual content, the Commission stressed thatearly
(publicand private) financing sourcesare crucial forthe production phase, which 'is usually achieved
through the allocation of territorially limited and exclusive rights to distributors investingin the
production ahead of the release (pre-sales), as well as strict control over release windows through
different kinds of distributors'.”’

The Commission also highlighted the EU rules thatapply to the audio-visual sector:

> theAudiovisual Media Services Directive (AVMSD) which also regulates the functioning
of online content services, without affecting the protection of copyright and related
rights;

> thePortability Regulation, which allows subscribersto an online contentservice in their
own EU country (e.g. VoD, online TV, music streaming or online game marketplaces) to

9 On cross-border accessibility, see also the information on the 'Google case' in the Sectionon the 'Consumer protection
cooperation network'.

20 For a detailed description of the different business models, see the Commission staff working document.

21 This economic model for artistic works is also described as the most relevant financing source by G. De Gregorio,

'Regulating geo-blocking discriminatory practices in the digital single market', Research Handbook on EU Media Law
and Policy, 2021, pp 190-207.

13


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32010L0013
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32017R1128

EPRS | European Parliamentary Research Service

access their paid-for subscriptions when they are temporarily staying in other EU
countries;

> the Online Television and Radio Programmes Directive, which aims to improve the
cross-border availability of TV and radio programmes in the EU, by making it easier to
clear copyright and related rightsfor certainonline services of broadcasters and for the
retransmission of TV and radio programmes by means other than cable.

The Commission admits that because of the way the marketis structured, assessing thecross-border
availability, accessibility and price differences of audio-visual services is difficult, with many
providers operating exclusively on their national markets and just a few of them operating across
the EU. In the VoD streaming services segment, the offer on national markets differs substantially.
According to a 2020 JRC study, the overlap of national catalogues is in the area of 14-21 %,
depending of the data source. When looking only at big VoD platforms (Netflix, Amazon, HBO), the
cross-border overlap is much higher, within the range of 41-80 %, depending on the platform,
although with little overlap between these platforms (20 %) or with smaller national providers (8 %).
As the Commission explains, consumers perceive the audio-visual services sector as applying the
highest level of geo-blocking. The Commission concludes also that price differences for SVoD
services show a pattern of eastern European countries offering slightly lower prices than the rest
(ranging from €5.99 in Lithuania to €11.67 in Denmark). At the same time, the average price per
country dependson the offer, i.e. differences in the availability of and demand for certain platforms
in some countries. These factors limit the meaningfulness of such average prices for platforms
subscriptions.

As stated by the Commission, consumerdemand for cross-borderaccess to audio-visual contentis
still relatively low, with language and price being the main factors shaping consumer behaviour.
While price differences seem to be the decisive factor for consumer demand with regard to access
to live sport events, language accessibility plays a more importantrole in the area of other audio-
visual content.

The Commission alsoacknowledgesthat the complexity of the sector makes it impossible to predict
the potentialimpact of extending the scope of the GBR on the entire audio-visual industry. For this
reason, the underlying Commission study focused on some SVoD services in just a few Member
States.”? The Commissionalso presented separate findings fortwo scenarios, according towhich the
existing licensing practices would still apply (scenario 1), or service providers would not need to
hold licensing rights in the territories of customers requesting access to content via passive sales
(scenario 2). Under scenario 1, price differences seem to be the main factor triggering cross-border
demand, as consumers would probably get access to a more limited offer than the one used
domestically if the provider does not hold the rights in the territory of the consumer requesting a
passive sale. For the three pan-European providers, the potential effect would be a reduction in
revenues (-4%) and an increase in the number of subscriptions (+4%). Under scenario 2, the
expected consumer behaviour could lead to more useof services offering larger catalogues, ormore
switching across services, which could lead to higher revenues for the online providers. Again, the
results for sporteventscould be different, since the demand for accessto live sport events is highly
price-sensitive.”

22 |nthe Commission study, the effects on the three pan-European platforms (Netflix, Amazon Prime Video, Mubi) were

analysed for Belgium, Bulgaria, Germany, Estonia, France, Ireland, Italy, Poland.

23 Inthiscontext, the Commission also stated that sports events are the service where viewers resort most frequently to

illegal sources. On 4 May 2023, the Commission encouraged Member States, national authorities, holders of rights
and providers of intermediary services to combat commercial-scale online piracy of sports and other live events, such
as concerts and theatre performances.
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2.1.7. Other sectors

In its assessment of the situation in the transport sector (air, bus, maritime, train), the Commission
concluded that in general geo-blocking in the sectoris not very common. The Commission pointed
to the existing non-discrimination clauses in the sectoral legislation for air, maritime and bus
transport. For rail services,the Commission referred to the new non-discrimination provisionin the
then ongoing recast of the Rail PassengerRights Regulation, adopted in 2021, and which will apply
in principle to all internationaland domesticrail journeys and services in the EU from 7 June 2023.
The Commission therefore did not see the need to extend the GBRin this area.

Regarding financial services, the Commission listed a number of reasons why companies do not
offer services in other Member States, including specific regulatory requirements or difficulties in
carrying out due diligence checks for customers in other Member States. On the other hand, many
consumers do not wish to access financial services in another Member State, among other things
because of language barriers or lack of trust in foreign providers. Finally, for telecom and health
services, provisions fornon-discrimination of customersand patientsare alreadyin place in sector-
specific legislation. The Commissionthereforesaw no need to extend the GBR to these services.

2.1.8. Commission follow-up actions

As the Commission report was published lessthan 2 years afterthe entry intoapplication of the GBR,
it considered it too early to draw any definite conclusion about the effects the implementation of
the GBR was having. The Commission also wanted to wait for the effects of other measures
addressed to the digital single market to materialise and monitorthe situation of consumeraccess
to offers over the following 12-18 months, i.e. until mid-2022.

Apart from the stakeholder dialogue (see box 1 below), the Commission planned the following
actions:

> monitoring of the implementation of the GBR by Member States and greater
cooperation within the CPC network;

> further guidance for Member States on the application of the GBR and its relationship
with the Services Directive;

> awareness raisingcampaignsfor tradersand consumers;

> monitoring of market developmentson customers' access tooffersin the single market;

> collection of stakeholderfeedback ontheimpact of the GBR and the implementation of
the digital single market.

Under the specific objective of 'a fair, competitive and resource efficient digital economy’ set in its
management plan 2022, the Commission Directorate-General for Communications Networks,
Content and Technology (DG CNECT) announced that it would assess progress on the GBR. At the
time of writing (mid-May 2023), no further information on this assessment was publicly available
apart from theresultsof the stakeholderdialogue.
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Box 1 - Stakeholder dialogue on accessto and availability of audio-visual content across
the EU

As already explained earlier, the GBR does not apply to the provision of audio-visual services, and
consumers are sometimes confused about the different rules applicable to access to audio-visual content
or the fact the GBR does not cover audio-visual services.

In the context of its media and audiovisual action plan, the European Commission launched in 2021 a
stakeholder dialogue on access to and availability of audio-visual content across the EU, featuring
participants from the audio-visual sector and consumer organisations. The objectives of this dialogue were
to improve access to and availability of audio-visual content across the EU, to help the industry scale up
and reach new audiences, and to enable consumers to enjoy a wide diversity of content.

During the four meetings that took place between November 2021 and December 2022, the Commission
repeatedly asked the participants for industry-led solutions to reach the objectives of the dialogue.
Concerning consumers' cross-border online access to audio-visual works, industry representatives
emphasised the importance of territorial exclusivity for the sector, while representatives of consumer
organisations were in favour of giving consumers cross-border access to audio-visual content and services.

During the phase of the dialogue, participants were also invited to provide written statements with
proposals for concrete actions to contribute to improving online availability of and cross-borderaccess to
audio-visual works across the EU. Featured among the topics raised in the 10 statements available on the
Commission website are, among others, ideas on how to provide access in unlicensed territories to older
films having received national or EU funding or how to access to heritage films. Some participants werein
favour of an obligation to provide access to such films, whereas others wanted to keep it voluntary. There
was also no agreement on whether this idea could be implemented on an existing commercial VoD
platform or new platforms would need to be developed, e.g.by national film funds.

Some stakeholders also claimed that the offer of online audio-visual content was already quite diverse and
that the problem was rather the visibility and identification of the existing offer.

2.2. Consumer protection cooperation network

The cooperation network of national authorities responsible for the enforcement of consumer
protection laws (CPC) was established by the Consumer Protection Cooperation Regulationin 2004
to ensure the smooth functioning of the internal market. In 2015, the Commission identified, in its
digital single market strategy, the need to enhance consumer trustthrough better enforcement of
consumer rules througha review of the Consumer Protection Cooperation Regulation. The revised
regulation was adoptedin 2017 and became applicable on 17 January 2020. The enforcement of the
GBR is one of the cooperation areas of the CPC network, along with unfair commercial practices,
e-commerce, package holidays, etc. In 2019, the CPC network carried out an EU-wide screening of
websites (a sweep), which checked, among others, consumers'access to websites. As mentionedin
the 2020 Commission report, in 14 % of the cases (28 out of 204), access was blocked and in 7 % of
the cases (14 out of 204) consumers were redirected without having been asked for their prior
consent. A summary of the CPC network's recentactivities can be found iniits latest biennial report.

Perhaps the most prominent actionofthe CPC network in recent yearsis its dialogue with Google,
on topics such as consumers' right to access other national versions of the Google Play Store and
non-discrimination regarding payment means in the Google Store. In its common position on
Google's commercial practices and termsand conditions, the CPC network highlighted that, at the
time the analysis was made, consumers could not access other national versions of the Play Store

16


https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:32004R2006
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52015DC0192
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32017R2394
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32017R2394
https://commission.europa.eu/system/files/2022-04/swd_2022_108_f1_staff_working_paper_en_v3_p1_1903309.pdf
https://commission.europa.eu/document/6def0e7f-202d-446c-b1ce-c14b4a91d56d_en
https://ec.europa.eu/commission/presscorner/detail/en/IP_20_2239
https://digital-strategy.ec.europa.eu/en/policies/access-and-availability-audiovisual-content
https://digital-strategy.ec.europa.eu/en/policies/access-and-availability-audiovisual-content

Implementation of the 2018 Geo-blocking Regulation in the digital single market

app.?*The CPC network considered it insufficient that Google had added a link to a help page with
information on how to access national versions of the browser version of the Play Store, making it
possible for all national versions of the online interface to remain easily accessible to the customer.
In addition, the decision to grantaccess toor download possibility foran individual app in a specific
country still depends on the conditions applicable to that specific app. The second issue in the
common position was about the payment restrictions customers faced when trying to use the
Google Store in another country version. Giving the example of the German Google Store, it was still
not possible for consumers ordering from the German Google Store to add an address outside of
Germany as the invoice address. According to a Commission press release of 26 January 2023,
Google agreed to changeits practices and to'clarify how to browse different country versions of the
Google Play Store and inform developers about their obligations under the Geo-blocking
Regulation to make their apps accessible EU-wide, as well as enable consumers to use means of
payment from any EU country'.The CPC network will need to monitor how Google acts on its
commitments and works to remove the limitations users continue to experience when using apps
that would normally be available in the country where theyare temporarily located.

2.3. European consumer centres network

Financed by the Commission and the Member States' national authorities, the European consumer
centres (ECC) network providesadvice and assistance to consumers on their rights when shopping
andtravellingin another Member State (plus Norwayand Iceland).

In 2019, the ECC network published a position paper that summarised the main issues with the
GBR as perceived by consumers. According to this paper:

> there was a lack of clarity with respect to the scope of the GBR, as some consumers
complained about services that were not covered by the GBR (e.g. copyright-protected
works or insurance services);

> therewasa misunderstanding about the (non-existing) obligation of traders to deliver
tothe consumer'scountry of residence;

> consumers were frustrated with the fact that redirection to national websites was still
possible and that price differences still existed;

> somemarketplaces andplatformsrefused to deliver specific products cross-border due
to selective distribution imposed by the manufacturers;

> many traders did not allow self-collection or self-organisation of the delivery by the
consumer in their terms and conditions, or refused to ship to transport companies
specialised in cross-border parcel delivery;

> consumers were denied access to products and services due to their bank account
being located in another Member State (that is, issues linked to the single European
payment area);

> consumers were asked to provide a national identification number.

24 The common position states that 'CPC Authorities analysed the Google Play Store, aweb shop where consumers can,

among other things, download or buy apps for the Google Android mobile operating system. This analysis is done
based on the Play Store App version "24.7.28-21 (0) 366474158" in Belgium, using the English language version on
15 April 2021 and/while checking the English Terms of Service, version "Ireland August, 4 2020".
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In early 2023, the ECC network published another position paper on the GBR, which states that'no
evolution can be seen since 2019'. The exact coverage and scope of the GBR still seem to be unclear
to consumers. Thus,for example, there is still some confusion on the coverage of the GBR and other
legal instruments, such as the Portability Regulation, on access to digital services, such as apps, or
on access to audio-visual content. However, consumers complain less about some issues, such as
automatic redirection, which seems to be less common. On the other hand, some (small) traders
face difficulties in finding shipping partners for certain locations and are thereforenot able to offer
goods delivery, while some consumersthinkthattraders have an obligation to deliver cross-border.

Box 2 - National reportson GBR implementation

In addition to the 2020 Commission report, some national authorities looked into the GBR implementation
and outstanding issues for consumers and traders.

In December 2021, the Swedish Consumer Agency (Konsumentverket) published the results of a
compliance check similar to the Commission's mystery shopping exercise, among 78 companies selling
goods or services viae-commerce. The exercise focused on access to online interfaces and access to goods
and services and revealed relatively few infringements of the GBR. The most important restriction for
consumers, as detected by the exercise, related to the possibility of delivering goods to an area served by
the trader (or picked up by the customer). Infact, 75 % of the audited companies (24 out of 32) offering in-
store pick-up required the consumerto provide a Swedish address, in contravention of Article 4(1) of the
GBR. Other infringements of the GBR seemed to be less widespread. For instance, only 2 out of 50
companies with multiple versions of their websites redirected consumers without requesting their prior
consent. Only 3 out of 72 companies required a Swedish identity document as a condition for completing
an online purchase.

In June 2022, the Portuguese Food Safety and Economic Authority (Autoridade de Seguranca Alimentar
e Econdmica - ASAE) issued a press release on a national enforcement action targeting the GBR. The
enforcement action consisted of the supervision of 774 economic operators and led to the launch of six
infringement proceedings. Interestingly, the Portuguese Parliament adopted in 2021 a law on the
prohibition of geo-blocking and discrimination practices in e-sales to consumers in the autonomous
regions (Madeira and the Azores), applying to traders who provide goods or services on the national
territory. The law largely mirrors the provisions of the GBR and applies them to domestic e-sales.

2.4. European Parliament positions

2.4.1. Parliament's plenary debate on 11 March 2021

Following a presentation by the Commission and first debate on the results of its reporton the first
short-term review of the GBR in a meeting of the Internal Market and Consumer Protection (IMCO)
committeeon 11 January 2021, the Parliament held a plenarydebate onthe GBRon 11 March 2021.

Among the topics raised by Members of the European Parliament (MEPs) were i) the enforcement
of theimplementation of the GBRthrough toolssuch asthe consumer protection cooperation (CPQ)
network; ii) the extension of the GBRto copyright-protected audio-visual content; and iii) limitations
based on payment methodsor during registration. In particular, the potential extension of the GBR
to audio-visual content raised many questions, with some MEPs for such an extension and others
againstit ordemanding more analyses and reviews before taking furtheraction on the regulation.

On behalf of the Commission, Commissioner Johannes Hahn highlighted three themes in his
response: enforcement of the regulation, cross-border deliveries, and audio-visual content.
Regarding enforcement, he noted that the Commission cooperates with the national authorities
and with the CPC network to ensure the enforcement of the GBR at national level. Commissioner
Hahn shared the Parliament's views on the importance of proper enforcement of the GBR and said
thatthe Commission would identify concrete actions regarding audio-visual content based on the
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upcoming stakeholder consultation (see box 1 on the stakeholder dialogue above). In an effort to
bring the benefits of the internal market to consumers and to account for the needs of the entire
ecosystem, the Commission would continue monitoring theimplementation of the regulation and
harmonise it with other internal market measures. Lastly, he noted that the Commission would
evaluate the progress achieved by the Geo-blocking Regulation at the end 0of 2022, and decide on
further action.

2.4.2. Parliamentary questions

Since the adoption of the GBR, MEPs have raised a number of questions both about the larger
context of geo-blocking and about specific cases and potential violations. This section provides a
non-exhaustive overview of these questions.

Pascal Arimont (EPP, Belgium) (E-001692/2022) asked the Commission whether blocking access to
online newspaper subscriptions across Member States goes against the Geo-blocking
Regulation, when the blocking is in responseto cybersecurity threats. In its answer, the Commission
stated that the national rules and circumstances linked to the specific case determine whether
blocking access to certain websites in response to cybersecurity threats is in compliance with the
GBR and the Services Directive.

Emmanuel Maurel (GUE/NGL, France) asked a related question (E-003580/2019) on the potential
inclusion of e-books in the GBR, which would favour large tech companies and have negative
effects on local bookshops. Thus, he asked the Commission about the plans for leaving e-books
outside the scope of the GBR, and inquired about the Commission's plans to prevent the
concentration of e-book distribution. The Commission replied that geo-blocking does partially
apply to e-books (obligation to access theinterface and non-discrimination of payment methods),
and that after the regulation's 2020 review it would assess possible follow-up legislation on e-books.
Concentrations are reviewed both at national and EU level, to prevent any obstacles to effective
competition and to provide a level playing field for sellers.

MEPs' attention was also drawn to a number of cases involving supposed breaches of the GBR by
large technology companies. Questions E-004010/2021 by Martin Hojsik (Renew, Slovakia) and
E-004086/2021 by Marcel Kolaja (Greens/EFA, Czechia) both concerned the delayed Disney+
launch date in central and eastern Europe compared to some other Member States. They were
both concerned about this ongoing discrimination going against the GBR. Commission clarified that
the GBR is not applicable to audio-visual services such as Disney+. Nevertheless, the Commission
was planning a stakeholder dialogue to assess how audio-visual content could be better accessed
within the EU, and planned follow-up steps according the outcomes of the consultation (see also
box 1 onthestakeholderdialogue).

In question E-004879/2020, 18 MEPs** asked the Commission about the inclusion of copyrighted
content in the GBR, to ensure equality amongst EU citizens, with a particular focus on accessing
cross-border content for linguistic minorities. The Commission shared their views that accessing
copyrighted content across borders would facilitate cultural diversity and be beneficial for
linguistics minorities. The recently adopted Online Television and Radio Programmes Directive
made the licensing of rights for certain contents easier, which would have positive effects for
linguistic minorities. Following their2020 review of the GBR, the Commission was goingto launch a
stakeholder dialogue with the audio-visual sector to assess next steps.

25 Lorant Vincze (EPP), Francois Alfonsi (Greens/EFA), Kinga Gal (NI), Herbert Dorfmann (EPP), Pernando Barrena Arza

(GUE/NGL), Valdemar Tomasevski (ECR), AndreaBocskor (NI), Marco Campomenosi (ID), Andor Deli (NI), Izaskun Bilbao
Barandica (Renew), tukasz Kohut (S&D), luliu Winkler (EPP), Carles Puigdemont i Casamajé (NI), Yana Toom (Renew),
Antoni Comin i Oliveres (NI), Rasmus Andresen (Greens/EFA), Clara Ponsati Obiols (NI), Atidzhe Alieva-Veli (Renew).
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In question E-000470/2021 Pascal Arimont (EPP, Belgium) asked the Commission whether Apple's
practice of assigning national iTunes App Stores to users based on their credit cardsdoes notgo
against the GBR.Inits answer, the Commissionagreed thatsuch a practice goes against Article 3 of
the GBR, but highlighted that it is the Member States' responsibility to enforce the regulation.
Tomas Zdechovsky (EPP, Czechia) asked the Commission in E-000543/2021/rev.1 about a specific
case in which the German Google Store charged less for a mobile phone than its Czech
counterpart. However, when the consumer concerned ordered the product through the German
Google Store, the store blocked thepurchase andrefusedto ship the productto Czechia. In reply to
the question whether this constitutes illegal geo-blocking, the Commission remarked that while
Article 4 of the GBR prevents discrimination based on residence, nationality and establishment, it
does not oblige vendors to sell and deliver across the EU. However, under the 'shop-like-a-local
principle, if customers organise delivery through services such as forwarding companies, vendors
cannot block them from making the purchase.

Lastly, in question E-002682/2021, EPP MEPs from Portugal Cldudia Monteiro de Aguiar, Paulo
Rangel, José Manuel Fernandes, Maria da Graca Carvalho, Alvaro Amaro and Lidia Pereira drew the
Commission's attention to location-based discrimination in the area of e-commerce in the
autonomous regions of Madeira and the Azores, and inquired about its plans to end this practice.
In its answer, the Commission reiterated that while geographical discrimination goes against the
GBR, vendors are not obliged to deliver anywhereoutside of the service area set up in their general
conditions. The Commission also highlighted that differing delivery conditions for certain regions
may be justified in accordance with Article 20 of the Services Directive.?

2.5. Advisory committees

2.5.1. European Economic and Social Committee

According to the EESC's opinion on the cost of non-Europe - the benefits of the single market,
adopted on 13 July 2022, the GBR has had positive effects on commerce in the EU, yet territorial
supply constraints (TSCs) persist, subjecting consumers to geo-blocking. TCSs practices, such as
limiting sale quantities, productrangesand prices depending on the Member State at hand lead to
geo-blocking, as doeslimiting the number of languages used on product packaging. These practices
interfere with the functioning of the single market and harm consumers, and the EESC therefore
calls onthe Commission to addressthem.

Furthermore, in its opinion on the Commission's communication on Europe's media in the Digital
Decade:an action plan to support recovery and transformation, adopted on 27 April 2021, the EESC
welcomes the Commission's stakeholder dialogue on access to and availability of audio-visual
contentacross theEU.

2.5.2. European Committee of the Regions

In its opinion on the Media in the Digital Decade: An Action Plan, adopted on 7 May 2021, the
European Committee of the Regions (CoR) supportsexpanding the scope of the GBR and including
audio-visual contentinit, in order to meet the high demand for such a move across EU bordersand
offer the linguistic minorities the benefits it would involve.

26 Article 20(2) of the Services Directive states that 'Member States shall ensure that the general conditions of access to
a service, which are made available to the public at large by the provider, do not contain discriminatory provisions
relating to the nationality or place of residence of the recipient, but without precluding the possibility of providing
for differencesin the conditions of access where those differences are directly justified by objective criteria.'
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The CoR reiterated this in its resolution on a Vision for Europe: the Future of Cross-border
Cooperation, adopted on 1 July 2021, highlighting that access to audio-visual content would
benefit border regions and linguistic minorities, and thatthus geo-blocking should be limited.

2.6. European Court of Auditors

According to its 2023+ work programme, the European Court of Auditors is planning to publish a
special reportin 2024 to assess the effectiveness of the legislative framework and actions taken by
the Commission and Member States in removing barriers to cross-border e-commerce and
protecting consumer rights.

2.7. Stakeholder positionsand reports

In March 2023, the European Consumer Organisation (BEUC), which had also participatedin the
above-mentionedstakeholder dialogueon access to and availability of audio-visual contentacross
the EU, published a position paper in the context of the EU single market's 30th anniversary. BEUC
expressed the opinion that, 'building on the existing rules on geo-blocking in e-commerce, online
broadcasting and content portability, the EU must finally put anend to geo-blocking in audio-visual
services'.

In 2020, a study carried out for the European retail and wholesale sector organisation
EuroCommerce regarded TSCs as a major cross-bordertrade barrier that hampers the functioning
of the single market andleads to higher prices for retailers, who then pass on the higher prices to
consumers. With respect to the implementation of the GBR, the study concluded that consumers
were now able 'to shop forthe best price within the entire EU internal market'. Retailers, onthe other
hand, would still face restrictionswhen sourcingcross-border in the EU.?’

Finally, a 2020 study funded by a group of audio-visual businesses rejected any changes to the
current principle of territorial exclusivity in the audio-visual sector, as abandoning this principle
would endanger the currenteconomic model and could lead to fewer audio-visual productions and
hence reduced consumer choices. The study also rejected the idea of language exclusivity as an
alternative to territorial exclusivity.”® It argued that, while exclusive licensing of different language
versions is possible, the idea behind it could be undermined by automatic translation technology
that could, for example, auto-generate subtitles. It could also lead to a situation where several
language versions circulate at the same time in one territory, representing an investment risk for
local distributors.

27 In 2020,a Commission study on territorial supply constraints in the EU retail sector (focusing on four food product

categoriesand two non-food product categories) concluded that 'TSCs restrict cross-border trade in the Single Market
and, as a result of certain types of TSCs, retailersare not able to source their supplies from the cheapest location in
the EU from which a manufacturer sells, either directly or indirectly through wholesalers'.

28 For more detailson the language exclusivity approach, see: Research for CULT Committee - Film Financing and the

Digital Single Market: its Future, the Role of Territoriality and New Models of Financing, Policy Department for
Structural and Cohesion Policies, European Parliament, January 2019.
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3. Conclusions

As an important strand of the digital single market strategy, the GBR has now been in application
formorethan 4 years. Following the Commission's first reporton itsimplementation, published in
2020, it is now time to plan for a report on the evaluation of the regulation, which, according to its
review clause, should be carried out and presented by the Commission in 2025.

While the 2020 Commission report showed thatthe implementation of the GBR had fostered some
positive developments, there is still room for improvement. As regards the GBR's implementation,
for instance, and as stated by the Commission itself, there is a need for further evidence on the
effectiveness, proportionality and dissuasiveness of the different enforcement measures at
national level in the context of business-to-business transactions. Additionally, the Commission
mentioned in its 2020 report the need to closely monitor the effectiveness of the large variation
of minimum and maximum fines across and within Member States.

Still in the area of enforcement, there is a need to update and complement the figures on
complaints received by the national enforcement bodies which would make it possible to detect
possible areas of concern for consumers. In this context, a mystery shopping exercise and a
comparison with the 2015 and 2019 mystery shopping exercises, could help identify outstanding
problems.

As already highlighted by the Commission itself, it is very difficult to draw definite conclusions
about the potential extension of the scope ofthe GBR to copyright-protected works, because of
the complexity and dynamics of the markets they are offered on. The Commission analysis therefore
focused mostly on big pan-European or global providers of services offering access to copyright-
protected works and a limited number of Member States. While these providers might have
relatively high market shares, the analysis does not allow for conclusions about smaller providers
active at nationallevel.

Online music, e-books and software/games seem to already be quite readily available cross-
border, and a potential extension of the GBR to the related services could potentially lead to
negative price effects for consumers in some countries. In addition, smaller service providers could
face higher compliance costs as aresult ofan extensionofthe GBR' scope.

For copyright-protected audio-visual services, both the Commission report and the stakeholder
dialogue showed that the sector is strongly reliant on the current financing and licensing model,
andthat extending the scope of the GBR could have considerable consequences for the economic
sustainability of the sector. When assessing the effects of a potential extension in its report, the
Commission focused on a number of SVoD service providers and on several countries, as it could
not cover all of the business models. It seems to be a challenge to strike a balance between
consumers' expectations with respect to cross-border access to copyright-protected audio-visual
services and the economic needs of the sector.

While waiting for the Commissionevaluation of the progress made by the GBR, the position papers
published by the ECC network also show that the coverage of the GBR is still unclear to some
consumers and that traderswho want to deliver goods cross-border sometimesface difficulties.

Finally, the coronavirus pandemic had also affected the publication of the Commission's first
reportin 2020, which arrived later than planned and could not take into account the impact of the
pandemic on consumer behaviourand businesses active in e-commerce. The next Commission
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report will therefore offer the opportunity to pay attention to the shift in consumer and business
behaviour triggered by the pandemic.
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